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     Positive (price) discrimination  
  The state of play in EU antitrust  
  by Sam MacMahon Baldwin and Dr Anikó Keller  
 In Oliver Stone’s 1987 Oscar winning blockbuster, “Wall 
Street”, Michael Douglas’ character, Gordon Gekko, makes 
a speech at the shareholders’ meeting of Teldar Paper 
in which he coins the iconic phrase  “Greed, for lack of a 
better word, is good” . Although many rightfully question 
the wisdom of this credo, the notion that a concept with 
negative connotations can in fact be worth protecting is a 
good way of understanding discrimination in the context of 
economics, and thus antitrust enforcement policy. 

 Indeed, we lawyers are taught throughout law school – 
whether it be in constitutional law, human rights law, 
EU law, public procurement law, employment law, or 
company law – that the principle of equal treatment and 
anti-discrimination is fundamental. Economists, however, 
are taught the opposite at least with respect to price 
discrimination. 

 Economic theory tells us that the ability to price 
discriminate generally enables a fi rm to achieve economies 
of scale and low operating costs through optimal use of 
capacity resulting in increased output. A monopolist able 
to perfectly price discriminate can eliminate the dead-
weight loss otherwise inherent in monopoly pricing; 
although, admittedly, this comes at a price of consumer 
welfare as all consumer surplus is converted to producer 
surplus. There are, however, signifi cant consumer welfare 
and socio-economic benefi ts in allowing fi rms – even those 
with market power – to price discriminate. For example, the 
possibility of price discrimination means that consumers 
with limited means, and thus low willingness to pay, can 
purchase a good that they would otherwise be excluded 
from buying. 

 With the objective of antitrust policy being the 
maximising of (consumer) welfare through workable 
competition – and not various notions of equal treatment 
and fairness, hipster antitrust aside – there is a strong 
case for holding that discrimination, for lack of a better 
word, is good. 

 European Union enforcement policy and case law 
has not always seen it that way though. We can track a 
trend towards a more economics-based approach within 

certain types of discrimination as case law has evolved 
culminating in  Post Danmark I. [1]   And although the  “all 
the circumstances”  test that  MEO [2]   provides is   somewhat 
vague and open-ended, the judgment to some extent does 
increase predictability on when intervention is likely. 

 We will still, however, get decisions that blur the lines 
such as the recent Ofcom  Royal Mail [3]   case in the UK. 
And it will also be interesting to see whether the Geo-
blocking Regulation applying from 3 December 2018 is 
a fi rst step towards essentially banning geographical 
price discrimination altogether within e-commerce 
as well as within audio-visual and other copyrighted 
entertainment services. 

 The journey to an enlightened position on price 
discrimination 
 When looking back at early pricing abuse decisions in broad 
terms – whether it be predatory pricing, loyalty discounts 
or otherwise – the European Commission and Union 
Courts often seemed to operate with a presumption that 
discrimination at least  prima facie  is not competition on 
the merits. And, accordingly, that the dominant company 
needs to justify discrimination irrespective of any (anti)
competitive effects. 

 In  Akzo ,[4] for example, the Commission held that 
offering non-regular customers more advantageous terms 
than regular customers was abusive. The CJEU rejected this. 
But it did so through analysis on whether prices to the two 
categories of customers were in fact different and to what 
extent the customers were comparable. In other words, 
there was no analysis on the likelihood of exclusionary or 
distorting effects. 

 Moreover, pricing behaviour that discriminated member 
state markets or otherwise based on geography was 
particularly vulnerable to being condemned – examples 
include  United Brands [5] and  Irish Sugar. [6] This hard 
line against discrimination was likely due to two things 
in particular. First, it came on the back of – or was parallel 
to – the free-movement case law under which there was no 
higher evil than member states which discriminated against 
businesses in other member states in order to protect 
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home-grown incumbents. It seemed obvious perhaps that 
anti-discrimination was a sound principle to carry over from 
one part of the EC Treaty (free-movement rules that restrict 
member states) to the other (competition rules that restrict 
undertakings). Secondly, prohibition against discrimination is 
one of only four types of abuse that is expressly mentioned 
in what is now Article 102 TFEU. One might therefore 
forgive enforcers and judges for thinking that pursuing 
and condemning discrimination is a noble cause. It could 
be questioned whether  “applying dissimilar conditions to 
equivalent transactions…”  would be one of the four types of 
abuse listed if Article 102 TFEU were written today. 

 Due to the increasing understanding of economics in 
antitrust policy and enforcement, enforcers now no longer 
condemn differentiated pricing based on varying intensities 
of competition, be it geographically or otherwise. 

 A recent testament to the more enlightened approach 
to price discrimination is found, albeit indirectly, in the 
European Commission’s press release announcing its 
Statement of Objections to Anheuser-Busch InBev.[7] The 
European Commission alleges that the company may have 
abused its dominant position on the Belgian beer market 
by hindering cheaper imports of its Jupiler and Leffe beers 
from the Netherlands and France into Belgium. Time will tell 
whether the European Commission considers there to be 
an infringement, but it is worth noting that the European 
Commission takes no issue at all with the fact that the brewer 
sells Jupiler and Leffe at lower prices in the Netherlands and 
in France than it does in Belgium. The concern is therefore 
not price discrimination but rather the alleged prevention of 
distributors exploiting the possibility of importing beer from 
high-price to low-price countries, ie preventing arbitrage. 

 Compartmentalising price discrimination – the 
primary and secondary-line dichotomy 
 A useful short-hand distinction within price discrimination 
has been developed based on which theory of harm to 
competition the enforcer is looking at. 

 If the enforcer’s concern is that the dominant company is 
making use of price discrimination to foreclose the company’s 
own (upstream) competitors from the market (primary-line/
fi rst-degree discrimination), abuse is determined based on 
the price/cost test as provided for in  Post Danmark I.  

 If, on the other hand, the theory of harm is distortion 
of (downstream) competition between two customers 
(secondary-line/second-degree discrimination), the 
dominant company has to pass the test expressed in 
Article  102(2)(c) TFEU itself. Abuse under this provision 
requires that the dominant company has placed a trading 
partner at a competitive disadvantage by applying 
dissimilar conditions to equivalent transactions. The notion 
of a competitive disadvantage is determined by analysing 
 “all the circumstances ”, as the CJEU held in  MEO . 

 The primary and secondary-line dichotomy is endorsed 
quite expressly by Advocate General Wahl in his Opinion 
in  MEO  and is illustrated in Figure 1. 

 The dual cost-test put forward by the Danish 
Supreme Court following  Post Danmark I  
 Many private practitioners consider  Post Danmark I  as 
perhaps the most infl uential and welcome precedent on 
Article 102 TFEU that the CJEU has handed down since 
the turn of the millennium. In its judgment, the CJEU 
essentially converted primary-line discrimination case-law 
into a price/cost test by holding that if a company prices 
at a level covering  “the great bulk of the costs attributable 
to the supply of the goods or services in question”,  
anti-competitive foreclosure is unlikely. 

 Of further value is the way in which the Danish Supreme 
Court – the referring court in that case – actually applied the 
guidance from the CJEU in the case in question. The Danish 
Supreme Court found that anti-competitive foreclosure was 
unlikely based in particular on a dual cost-test. Firstly, Post 
Danmark had given no individual customer a price below 
the Average Incremental Cost attributable to the relevant 
product-range (the customer-specifi c cost-test). Secondly, 
Post Danmark’s aggregated average prices to all customers 
within that product-range covered the Average Total Cost 
for the product-range (the product-range cost-test). Along 
with a few other factors like customers being able to 
terminate the contracts with Post Danmark with relatively 
short notice, the Danish Supreme Court found no abuse. 

 The Danish Supreme Court’s dual cost-test is illustrated 
in Figure 2 and constitutes an operational way of 
monitoring pricing compliance. The approach allows for 
fl exibility at individual customer level – ie the possibility to 
price discriminate when commercially necessary – while 
maintaining a healthy level of cost-coverage and thus a low 
risk of enforcer intervention based on primary-line concerns. 

 Avoiding secondary-line abuse – navigating 
 MEO’s  “all the circumstances” test 
 In  MEO , the CJEU held that to fi nd abuse under Article 
102(2)(c) TFEU, price discrimination must be capable of 
distorting competition between the trading partners being 

DomCo Competitor

Customer
A 

Customer
B

Customers’ customers

High price Low price

Concern: Foreclosure of up-
stream competitor (primary-line / 
first-degree)

Test to be applied: Price/cost
test, cf. Post Danmark I

Concern: Distortion of down-
stream competition (secondary-
line / second-degree) 

Test to be applied: Competitive 
disadvantage/analysis of 
“All the circumstances”, cf. MEO

Figure 1
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discriminated. Determining whether discrimination results in 
the necessary  “competitive disadvantage”  does not require 
proof of actual quantifi able deterioration in the competitive 
situation. It must, however, be based on analysis of:  

  “…all the relevant circumstances of the case leading 
to the conclusion that that behaviour has an effect on 
the costs, profi ts or any other relevant interest of one 
or more of those partners, so that conduct is such to 
affect that situation.”  (Emphasis added.)  

 Although the test is somewhat vague, the following helpful 
factors can be extrapolated from the CJEU’s reasoning:  

•   Discriminated customers must be each other’s 
competitors  – perhaps a self-evident point, but price 
discrimination cannot distort competition on any 
downstream market if the discriminated customers are 
active on different downstream markets. 

•   Magnitude and duration of the discrimination  – the 
longer the duration and the wider the price-spread, the 
more likely discrimination will be capable of distorting 
competition. What is a large spread and long duration 
will, however, always be relative. 

•   Relative role of the input in cost-structure  – if the 
dominant product constitutes 1% of the customer’s 
total cost, price discrimination is less likely to distort 
downstream competition than if it constitutes 90%. 

•   Market power of DomCo  – the stronger the market power 
as status as unavoidable trading partner, and perhaps the 
closer the dominant product is to an “essential facility”-
like input, the more likely price discrimination is to distort 
downstream competition. 

•   Vertical integration  – if the dominant company is 
vertically integrated and competing with the customer 
downstream, there may be a higher risk of intervention. 
This is because price discrimination may be less likely 
a result of the dynamics of arm’s length negotiations 
and could potentially refl ect a strategy of excluding the 
downstream competitor from the market.  

 In addition to these factors, one could add the following 
although not refl ected in the CJEU’s reasoning in  MEO :  

•   Variable or fi xed cost for the customer  – a company’s 
competitive position may generally be more sensitive 
to changes in variable than fi xed costs. Thus, if the 
dominant product constitutes a fi xed cost for the 
customer – ie a cost that does not vary considerably as 
the customer’s output increases – discrimination may be 
less likely to distort downstream competition than if it 
were a variable cost. 

•   Passed-on versus absorbed increase/decrease in 
cost  – in  MEO , the CJEU does refer to effects on the 
customer’s profi ts being relevant. However, there 
may be good arguments for considering that actual 
downstream competition could more likely be distorted 
if an increase or decrease in the price for the dominant 
product is likely to be passed on to the customer’s own 
customers. This argument was made in  Clearstream [8]  
 but not specifi cally addressed by the General Court. 
If a customer does not pass on these cost changes 
– and, in the case of an increase, simply absorbs it 
while still being able to compete profi tably – one could 
query whether intervention is doing nothing for the 
competitive process and only re-distributing profi ts 
from the dominant company to the less favoured 
customer. Analysis on pass-on is being developed 
extensively in the area of cartel damages litigation, so 
perhaps inspiration can be taken from there. However, 
for markets where innovation is the main parameter 
of competition – and where profi ts are proven to be 
directly re-invested in R&D – the issue of passing-on 
may be less important. 

•   Meeting competition defence and other objective 
justifi cation  – even if it is accepted that price 
discrimination distorts downstream competition by 
placing one customer at a competitive disadvantage 
relative to another, it must be open to the dominant 
company to invoke objective justifi cations  such  as the 
meeting competition defence as provided for in  United 
Brands.  A dominant company should therefore be 
entitled to match an aggressive competitor’s price even 
if this means that another customer is thereby placed at 
a competitive disadvantage.  

 Ofcom rocks the boat with primary and 
secondary-line “hybrid” 
 In August 2018, Ofcom fi ned Royal Mail £50 million holding 
that the company had abused its dominant position 
by discriminating against its only major competitor 
delivering letters. 

 In 2014, Royal Mail adopted new wholesale price plans 
for access operators based on whether they were able to 
meet mail volume targets for areas covering the whole of 
the UK. In Ofcom’s opinion, this meant that access operators 
seeking to compete with Royal Mail by delivering letters in 
some parts of the country would have to pay higher prices 
in the remaining areas where they still made use of Royal 
Mail’s delivery network. Ofcom found this abusive, as it 
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discriminated access customers based on whether they 
were competing with Royal Mail on a standalone basis in 
certain areas. 

 Of particular interest is the way in which Ofcom rejects 
the primary-line/secondary-line dichotomy as having any 
legal authority:  

  “We consider that the different categories or degrees 
of discrimination outlined above provide a helpful 
broad framework in which to consider the type of 
pricing conduct in issue and its effects. They are not 
exhaustive, however. It is important to note that the 
CJEU has not expressly endorsed or adopted this 
framework. Instead, the judgments of the CJEU focus 
on the application of an ‘in all the circumstances’ 
test […] to assess whether the particular impugned 
conduct amounts to an abuse. […] The classes of 
abuse of dominance cases, including abusive pricing 
discrimination cases, are not closed.”   

 Ofcom refers to the  Royal Mail  case as being a primary and 
secondary-line “hybrid”. And on this basis, Ofcom chooses 
to base the decision on  MEO’s   “all the circumstances”  test 
and not  Post Danmark I’s  price/cost-test, even though the 
ultimate concern is foreclosure of a potential new entrant on 
the upstream market. 

 Another notable point is the way in which Ofcom considers 
the criterion of  equivalent  transactions. Although Royal 
Mail’s price differential refl ected differences in the scope 
of services purchased – specifi cally whether the customer 
purchased delivery services in all or just some geographical 
regions – Ofcom does not consider this to compromise 
equivalence. In theory, Ofcom’s reasoning on equivalence 
could potentially lead to “ full range of products ” – discounts 
having to be reviewed under a discrimination framework 
in addition to the mixed-bundling framework. It would be 
important in general that the  equivalence  criterion is not 
reduced simply to the question of whether the difference in 
price can be justifi ed based on costs. 

 The crystal ball – the future for price 
discrimination in antitrust enforcement 
 Ofcom’s  Royal Mail  case is a reminder that enforcers will 
not hold back from trying to push the boundaries on what 

is considered the established framework for analysing 
abusive price discrimination. The case also shows that, 
in grey areas, enforcers are prone to favouring the vague 
and open-ended  “all the circumstances”  test as opposed 
to the price/cost-test – perhaps as it gives the enforcer 
more discretion and an easier path to condemning 
practices it doesn’t like. 

 Specifi cally, when it comes to cases under Article 
102(2)(c), many hope that we do not return to the equal 
treatment and fairness driven discrimination cases that 
simply re-distribute profi t from the dominant company 
to its less favoured trading partner. And that intervention 
is truly reserved for cases where it will result in increased 
consumer welfare through more workable competition. 

 Meanwhile, non-antitrust legislation on anti-
discrimination is gaining traction. Regulation (EU) 2018/302 
on the prevention of geo-blocking applies from 3 December 
2018 and prohibits online sales discrimination based on 
customers’ nationality, place of residence or place of 
establishment within the internal market. The Regulation 
envisages a review in March 2020 on whether to extend its 
scope to audio-visual services (such as provision of access 
to broadcasts of sports events) and fully to non-audiovisual 
works protected by copyright (such as e-books, video 
games, music and software). 

 When considering such legislation one may hope that 
suffi cient credence is given to the idea that discrimination, 
for lack of a better word, is good. 

  Sam MacMahon Baldwin is of counsel, and Dr Anikó Keller is a 
partner, at Szecskay Attorneys at Law in Budapest.  

 Endnotes 
 1.  Case C-209/10,  Post Danmark A/S v Konkurrencerådet.  
 2.  Case C-525/16,  MEO – Serviços de Comunicações e 

Multimédia SA v Autoridade da Concorrência.  
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 Discriminatory pricing in relation to the supply of bulk 
mail delivery services in the UK . 
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